United States Court of Appeals 
for the Second Circuit 



APPENDIX 



*• ufi 


74 *. 


in t f)t 

Uniteb States! Court of appeals 

for flit ftttonb Circuit 


e 

P/z 



Case No. 74-1388 


UNITED STATES OF AMERICA, 

Plaintiff-Appellee, 


ve. 


RAUL ORTEGA-ALVAREZ, a/k/a 
RAUL ORTEGA, et al, 

Defendants-Appellants. 


Appeal from the United State* District Court 
for the Southern District of New York 


AMENDED 

APPENDIX FOR APPELLANT 



MAX B. KOGEN, P.A. 

Attorney for appellant ORTEGA 
1040 City National Bank Building 
2S West Flagler Street 
Miami, Florida S3 ISO 
(305) 377-4963 


MIAMI afVKW — 171 -MU - 177171 ) 



















Introductory Statement . 1 

Pre-trial Notice of Motion . 2 

Affidavit In Support of 

Pre-trial Notice of Motion . 3 

Decision on Pretrial Notion . 3 

Post-trial Notice of Motion . 10 

Affidavits in Support of 

Post-trial Notice of Motion . 11 

Affidavits in Opposition 

to Post-trial Notice of Motion . 18 

Decision on Post-trial Motion .... 26 













■■ 


The Amended Appendix herein serves to delete Appendix 
17-26 of the original Appendix and to substitute the vithin 
contents in place and stead of the aforesaid pages 17-26. 


wm 















App. 2 


united states district court 

SOUTBERI DISTRICT OP HEW YORK 


UNITED STATES OP AMERICA, 
-against- 

.SAUL ORTEGA-ALVAREZ, a/k/a 
RAUL ORTEGA, et als., 

Defendants. 


HOTICE OP MOTIOI 

73 Cr. 950 
7U Cr. 18 


SIRS: 

PLEASE TAKE HOTICE that upon the annexed affidavit of HARVEY 
J. MICHELMAN, duly swrn to the 17th day of December, 1973, upon the indict¬ 
ments and upon all other papers and proceedings heretofore had herein, the 
defendant, RAUL ORTEGA-ALVAREZ, a/k/a RAUL ORTEGA, vill move this Court on 
December , 1973, in Room of the United States Courthouse 

Poley Square, City, County and State of Hev York, at .m. in the 

noon of that day for the following orders: 

(a) Dismissing the Indictment with prejudice upon the following 

grounds: 

(1) Double Jeopardy 

(2) Collateral estoppel 

(b) together with such other and further relief as the Court 
may deem Just and proper under the circumstances. 

Yours, etc. 

HARVEY J. MICHELMAN 
MICHEIMAH A MICHELMAN 
Attorneys for Defendant 
250 Vest 57th 8treet 
Hew York, Hew York 10019 

TO: HONORABLE PAUL J. CURRAN 
UNITED STATES ATTORNEY 
Poley Square 
Hew York, Hew York 


SHIRAH REIMAN, Asst. U.S. Attorney 
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UHITED STATES DISTRICT COURT 
{K^fTEERH DISTRICT OF HEW YORK 

OnXD 8TATE8 OF AMERICA, 
-tgftiBit- 

RAUL ORTEOA-ALVAREZ 
a /k/a RAUL ORTEQA, et al.. 

Defendants. 


STATE OF HEW YORK ) 

: 88. i 

COUHTY OF HEW YORK) 

HARVEY J. MICHEUMAH, being duly sworn, deposes and says: 

1. That I an the attorney for RAUL ORTEQA, the defendant herein 
and — v - this affidavit in support of the instant notion dismissing the indict¬ 
ment upon the grounds of double Jeopardy and collateral estoppel, which notions, 
if not granted on the papers herein would require an evidentiary hearing before 
they could in any nanner be resolved in favor of the govemnent. 

2. The notions must be granted because the defendant herein has 
previously entered a plea of guilty to an "information" in the United States 
District Court, Southern District of Florida (a copy of the sane is annexed 
hereto narked Exhibit "A" and nade a part hereof) under indictment Ho. 71-155 CR 
( a copy of said indictment is annexed hereto marked exhibit "B" and made a part 
heredf) from which information was drawn. Said information charged the defendant 
with purchasing, selling, dispensing or distributing a narcotic drug that is 
approximately 1,000 grams of heroine not in the original stamped package and not 
from the original stamped package, from on or about January 20, 1970, continuing 
to on or about March 13, 1970, beginning in Miami, Dade County, in the Southern 
District of Florida, and culminating in Hew York, Hew York; in violation of Title 


AFFIDAVIT 


73 Cr. 950 


26 USC 8ection k70»»(a) and 7237. 





I 


App. 1* 

3. The indictment presently pending before this Court is a 
aere amplification and reiteration of the Florida charges to which the defen¬ 
dant has heretofore pleaded guilty and has been sentenced. 

U. In the Memorandum of Lav submitted herein there is an ample 
shoving that the defendant is being forced to defend himself for a second time 
on the identical charges, the only difference being that the venue in this in¬ 
stance is the Southern District of lev York and in the previous case in the 
Southern District of Florida. 

5 . At very least the Court should order a bearing with respect to 
the claim of double Jeopardy and collateral estoppel so that evidence may be 
offered to substantiate defendant's claims as set forth above and any other facts 
which would enlighten the Court as to the government's vicious campaign to intimi¬ 
date the defendant into forcing to defend himself a second time on identical 
charges. 

6. By reason of all the foregoing it is respectfully requested 
that the Court grant the defendant, RAUL ORTBGA-ALVAREZ, the following relief: 

(A) Dismissal of the indictment with prejudice against the 
government on the following grounds: 

(1) Double Jeopardy; 

(2) Collateral estoppel, or in the alternative grant 
a hearing with respect to double Jeopardy or 
collateral estoppel; 

(B) together with such other and further relief as to the Court 
may seem Just and proper under the circumstances. 


Sworn to before me this 


HARVEY J. MICHELMA9 


17th day December, 1973. 
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UNITED STATES DISTRICT COURT 
SODIUSRN DISTRICT CF HEX YORK 


TOUTED STATES OF AMERICA# 

i 

•against* 

RAUL ORTEGA-ALVAREZ # a A/a 
RAUL ORTEOA# ot si.# 


fr A 

in ^ o 

b ' 5 

-» m 
•40 


,rrf=H.ovC / 5 “ 

* I? 


gofendants. 


t 

X 


93 Cr. 550 


•a 

9 


v« 


'\ 


METZBER# D. J.I 

• • • I * 

ars dealing be re vith a seventoen—emmt 
indictnent# 73 Cf# 950# vhich charges tucntjMbio 1 

defendants with conspiracy to traffic in narcotics 
and charges twenty of then With various substantive 

t 

erlxas growing out of the conspiracy. . . 

* , \ 

Count one# the conspiracy count# charges that 
each of the defendants conspired iron December 1# 1969 s * 
until April 30, 1971 with each other and with. R*nfr o 

f a • 

Oonzalcs and Miguol Rodriguez# unindicted coconspirators# 
to violate Sections 173 and 174 of Title 31# and Sections 
4701# 4703# 4704(a) and 4771(a) of Titls 26. counts 
two through seventeen each charge separate violations 

D,S,C# 55 173 arid 174. Tho governnent indicated ' 


■ 

Y 


Vs 

.4 
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In it* answering paper* it* intention to move at trial to atrike the tax 
provision* from the conspiracy count, thereby charging the defendant* only 
with a conspiracy to riolat* 21 U.8.C. Section* 173 and 17«». Therefore, para¬ 
graph U of Count One, as well a* all reference* to the t«x provision* in para¬ 
graph 1 of Count one, are stricken. We turn now to the varioue motion* made 
to dismiss the indictment. 


/ 





Hilo defendant claims double jeopardy on the 
basis of his plea of guilty to a one-count information 
in the Southern District of Florida on. May 24* 1071. 
the information charged bin with the sale of 1*000 grime 
of heroin in Hew Forte in violation of 26 O.H.C. S 4704(?*) 
Zt was there alleged that the transaction occurred iron 
on or about January -20# 1970 to»on «r about JCareh 13* 
1970* and began in Miani and ended in **y,3to*. 

the govonuwnt contends that while the Florida 
information is relatod to v the instant cncs because it 

represents overt act sin in the instant indictment, 

1 § 

this does not add up to double jeopardy. » contends 

*• 

that the sale embraced in the overt ect was only tho 
first shipment of a total cache of ciaty teilograas 
idilch this defendant had imported into the country for 
distribution to the other defendants in this cnee. 








The conspiracy charge in this case la not 
fear?** by double jeopardy since it represents the 
fixet tine that the defendant has been tried for this 
orlae. Bis ploa of guilty to a substantive violation 
Of the narcotics lav is no bar to thin subsequent charge 
of conspiracy. Qnited stntcs v. Krpnor. supra at 913. 

Xn addition-, there is no bar to the government's inclusion 
of overt act six in the conspiracy count oven though the 
defendant has boen convicted of the crime Which that act 

represents, Pelted states v» Cf?nlel . 248 P. 2d 102 # 107 

•4 

(2d Cir.)# ccrt. c1cni :3 . 355 U.S. 912 (1957)» Pnltcd 
States v. Kcinc. 436 ?.2d 850# 835 (lOth Cir. 1971)# 
cert, denied. 402 0.8. 930 (1972). 

Zt ia also apparent from the face of the 


Florida information and the instant indictment that 
the substantive transactions in each are different in 
law and no further evidentiary hearing in required. 

The prior guilty plea involved a transfer of heroin 

• * , * * . 

on March 13# 1970 to a federal agent in violation of 
the tax provisions • Counts two and three of this 

'indictment rein to to the transfer of twosrry kilograms 

* . * * . ' \ 

end one kilogram of heroin respectively in violation 








in lav. In 


of Sections 173 «nd 17«*. The offenses are therefore not the m 
addition, they are different in fact since the Tlorida conriction related to a 
sale to an undercover agent uhereae the instant charges refer to transfer of 
1#rg . quantities of heroin during this sene period of tine to co-conspirators 
s nd codefendants. These are factually two different crimes. This notion to 


dismiss is denied. 
























UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NBf TDK 


App. 11 


TJNHD STATES OP AMERICA, 




' , 

■» I 0s . 


No. 74 Cr. IS 


COUNTY OP 


TDK ) 


SAUL GKTBQA ALVAREZ, bring duly swam, daposss and mi 


. • - « i 

1. H*tl an tte d 


7— ^ • ,,r • 

tenia and site this Affidavit ia <v; • 


of go instant notion dor n tearing with nspsct to tte dswl a l of Am 
process nffordad m in tte ascurlwg of W plan of guilty la tte thltad Statns 
District Court far tte B outtem District of Florida. 

| l. Ytet la or ateot tte rate of April, 1971,1 was arrested and 

ctergad with rioHatioa of Titla 21 O.S.C., tectSona 17S and 174 ia that it 
was alligiff that X iraii|ilfl ttpthar with teadro Gonxalas, MUgnal Rodrftgnas, 


• ■ » t i _• itL-l 


Jury" to receive, concaal, btqr, sail 
aslant and sals of tenia, co n tr ar y 


tiia laws of tte tfedted 


S. That ia tte south of Mqr, 1971, mf attomay. Max B. Kogan, Baq., 
with W tetsrt a dg a and psndssioa entered into a coomaodf plan ba r ga ini ng 
negotiations' with Harold baft, tte Assistant Uritsd Statas Attomay tte was 


tte cans. 


4. During tte corns of tte dl passions with xospsct to negotiate 
of tte plan, it was agreed that tte gutewnaa t woidd fila a atgwnadlag 
intonation (71 Cr. 2tl) charging a "tax count" aad that I would plaad guilty 


to nagotia 


I to that 


I receive n 


mu As a part of ttess nego tiation it won aada door to 
I was accaptim this tetpli was that X could te gr a nte d a 











parol* from the sentence on the tax count whereas if I pleaded guilty to the 
conspiracy count thara would not be n parol* and 1 would serve a Mandatory 
of five years In prison. It was further understood by no and by ay 
a ttorney that the conspiracy court charged in the original Florida indict—at 
be dissdssed with prejudice to the govern—nt's renewal thereof and 
that 1 would n ever again be prosecuted with r es pect to asy of wf dealings with 
the other persons aenticned in the Florida indict went so long as those facts 
arose out of the sans consp i racy aa charged in said Indict—at. 

5. I was induced to plea d guilty to infornation Nuriwr 71 Cr. 281 
charging the tax cou rt solely by the representations of tho govonsunt that 
the co nsp ir acy cfaargosaid all facts and clrconstancas contained in said charges 
would bo f orever dispos e d of and that upon ay serving the tern loos e d by 
Judge Choate as rscoanandsd by tho prosecutor I would have paid ay debt to 
society in fUll for having dealt in heroin with Senior Gonzalez, Miguel Rod* 
riguez, Joaquin Prado, Carlos Banos-Lsjm and Carlos A. Sandanto. 

6. During the voir dire of ns in ad van ce of w entering ay plea 
of guilty in the United State* District Court for tin Southern District of 
Florida on Msy 24, 1971, The Jtadge ashed as if I knew idut the Court wae doing 
there "...sanely destroying the Indict—nt and substituting the info rn a ti o n .^ 
By Judge's own etst—ant whan ha said that wa wars de st roying the Indict* 


contained in 


I took hin to 


that the indict—nt charging the conspiracy mm 


destroyed and diet the sa— could not bo rosereefeed L* a different Federal 
Court aider the pretans* that it was a different c har ge. In effect, 1 have 


hit a different Federal 


iths in prison and alnoot eighteen souths on parol* and I 
position than had I gone to trial on the original conspiracy 


an now in a wot— position than had I gone to trial on the original conspiracy 
in Florida and had been found guilty. 

7. I suet respectfully urge this Court that X would never have 
pleaded guilty to the tax court in Florida uiless It was repre s en t ed to no 
that the conspiracy charge could n ever again be brought against — and that I 
had paid ay debt in foil to society for ell the wrong doings Which I partici¬ 
pated in between Decanter 1, 1961 end Msy 24, 1971. 
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mBHBTOB , it is mpectMly prayed that the instant notion be 
granted and that the Court order a hearing with respect to the denial of 
process due m by the obtaining of the plea of pdlty to the tax court in the 
gtatae District Court for the Southern District of Florida. 



Sworn to before ns this 
M»«d day of April, 1974. 


,1 











UNITED 8 TATES DISTRICT COURT 

sounenTbxsnucr of nw ydrjc 


tgt'i Affidavit and the r ecord of the proceeding* In the U nit ed State* 
itrlct Court for the Southern District of Florida sake out e prise fade 
i in support of the contention that Ortega was told that the conspiracy 
Lictaant would be dlsdssed and that said dismissal would be with prejudice 
the go v e r— a t's right to the rmewal or reprosecution thereof. In entering 
i plea of guilty to the niMtantiwe tax count Raul Ortega railed upon the 
assentations of the (felted States Attorney and the Court that the conspiracy 
urge was "destroyed" not sorely dl mant led. 

3. dictates that we tecopilte that Illicit in the 

main i«tMMn the nniacutor end the defendant was the acreeasnt that in 








Um h e retofo re sUbadtted in this natter. 

B f mm of all the foregoing it la respectfully p reyed that 
tha instant mtlm be in all respects gr an t e d and that the natter be set 
for an eridmtiary hearing to deternine whether Raid Ortega was denied foe 
Lcms of law in his plea of guilty in the Southern District of Florida. 


/ _ 

jwHrarjr 


MU3BJUR 


Sworn to before aa this 
rtnA day of April. 1974. 


















UNITED STATES OP AMERICA, : 

Plaintiff, 

VI. 

RAUL ORTEGA-ALVAREZ, 

Defendant. 

STATE OP FLORIDA 
COUNTY OF DADE 

BEFORE MB, the undersigned Notary Public, 
personally appeared MAX 1. KOGBN, who being by ee first 
duly sworn, states on his oath as follows: 

1. That the undersigned was counsel for Rani 
Ortega-Alvarez in Case No: 71-155-CR-JB in the United 
States District Court for the Sourthem District of Florida, 
during the year 1971. 

2. That in the aforesaid case, Raul Ortega- 
Alvarez was charged as a conspirator together with Ranlro 
Gonxalaez, Niguel Rodriguez, Joaquin Prada, Carlos Banos- 
Layo and Carlos A. Sarniento, Mentioned in paragraph 1 of 
the Indictment as co-conspirators but not as defendants, and 
with various other persons unknown to the Grand Jury. 

S. That on the date of the Trial, but prior to 
the iapaneling of a jury, the Prosecutor, Harold Keefe, 
approached the undersigned and sought out information as to 

r . 

whether the defendant would be willing to plead guilty to 
the charge of conspiracy on some type of negotiable plea 
arrangement. 

4, The Prosecutor informed the undersigned that 
he would be willing to agree and recommend to the Court a 
sentence of five (S) years. 

_ 5. The undersigned pointed out to the Prosecutor 

that under the law then in existences namely. Title 21, U.8.C. 



App. 16 

affidavit 

Indictment No. 74 Cr. 18 




Section* 17S and 174, such^a’ contone* would not provide for 
the possibility of th* defendant setting out on parole and 
that th* defendant would have to serve the full five (5) 


years. 

A. Th* Prosecutor then stated to the undersigned 
that wo would have to take a five yaar sentence but asked 
whether haul Ortega-Alvares would bo willing to plead guilty 


if he were to find a charge in which Ortega-Alvares would net 
be facing a mandatory five years and where he would have an 


opportunity to obtain parol* at such time as th* parole system 
saw fit. (Although th* words hereinabove attributed to th* 
prosecutor are not verbatim what was said, th* context and 
■earning is accurate). 

7 , After consultation between the undersigned 
and th* defendant, the defendant agreed to plead guilty to 
a substitute Information numbered: 71-281-CP-JE. The purpose 
of such Information was nerely to work out the negotiable plea 
within the fraaework of th* negotiations between the prosecutor 
and the undersigned defense counsel. 

g. On Nay 24, 1971, th* defendant entered his 

guilty plea pursuant to th* negotiated plea. 

.. 

9. It was implicit and it was the understanding 
of the undersigned (although no understanding was directly 
evinced from the prosecutor) that such a plea would put an 
end to any charges which might have onanated from the conspi- 
racy charge in Case Mo: 71-15S-CR-JE and any other 
charges which may have occurred prior to pleading guilty on 
May 24, 1971 to th* Information: 71-2S1-CR-JE. 

FURTHER AFFIANT SATLTH NOT 

& 

BAX 1. ' loCBH — 



'm&t 


SWORN TO and SUBSCRIBED 
beforo me on this JlS" 




SR: ah 
73-3290 


App. 18 


TOUTED STATES DISTRICT COURT 
SOUTHERN DISTRICT Of REV TORE 


TOUTED STATES Of AMERICA, 


x 

s 


HAUL ORTEGA ALVAREZ, ft al. . : 

Defendant*. : 


AFFIDAVIT 
74 Cr. IS <CM0 


STATE Of EM TORE ) 

COURTT OF REV YOIE : »•-* 

SO U T HER N DISTRICT Of REH TORE) 

SHIRAH REIMAN, being duly sworn deposes end seys 
SS follows! 

1. Hr news is Shlrsh Reiman and I am an /aslstant 
United States Attorney in the office of Fanl J. Curran, 
United States Attorney for the Southern District of Row 
York, I an in charge of the prosecution of the case and 
submit this affidavit la opposition to the defendant tanl 
Ortega Alvaros* notion for a hearing on the question of 
whether he was denied due process of law when he was 
indicted for the conspiracy charged in Count tee of Indict- 
went 74 Cr. IS. 

2. This Court has previously on several occasions 
denied Ortega's notions to dlaalss Count One on double 
Jeopardy grounds, finding that Cortege was never put in 
Jeopardy on the conspiracy indietnent originally filed in 
the Southern District of Florida, but was only put in 
Jeopardy, by his plea of guilty, on a tax count charging 














App. 19 


hla with ths Mlt of «w kllograa of horoftn on March 13,1970 
not 1 b or fata the original tax-staapod park ago. 

3. Finding no assistance la tba Doable JOopordy 
Clause Ortega non assorts that bo plod gslltf to a tax 
coant In reliance on a pronlso allegedly nado bp the Baited 
States Attarnap* a Offloe in tba South s cn District of Florida 
that Ortega "would not bo c o pro a a o otod in the Federal Courts 
with respect to bis lavoiounant with heroin arising oat of 
the sans sot of facts"; Da fondant Ortega's Brief at p. 3; 
that hie indietnant in tba Sou t h er n District of Boo York 
for the conspiracy charged in Count One of Indie t n a n t 74 Cr. 
IB constituted a breach of that alleged pronioa; and that 
tba doe process elease of the Fifth dnendnant requires that 
that alleged prowl so bo enforced by disniseal of the 
Conspiracy Count* 

4* As tbs re c ord now stands la tha Instant cnee, 
noohnra la there n ahead of proof that tha prosdse now 
allagod one node, and Indeed, quite to the contrary, tha 
t ran script of Ortega's plea in Florida establishes that no 
such pronlso was node. At tha weir dire on the plna two 
things occurred that are laportaat to the notion at bar* 
First, It was placed an tha r e c ord that tha Cows meant was, 
on its own notion, dlanlssiag the conspiracy charge and fil¬ 
ing the lax Count Infatuation. Tho transcript rowan 
this was nothing note than tho routine "piss hargal 



ila that F** 




SNrah . 
73-3290 


App. 20 

totalled no premises at all with re.pact to future 
pro.ecutloaa la the Southern District of Florida or prose- 
eotlooa la other dletrlete. Second, the traaecrlpt dlecloeee 
that enj previse aede to Ortega wee explicitly net forth on 
the record, specifically, the Court was advised that the 
Uhl tad States Attorney had agreed to reenasnit a five-year 
prison tens with a provision for eligibility for parole at 


5, Dp until this very date, the defendant has 
felled to sdbadLt hie own affidavit or one by the attorney, 
who represented hla la the Southern District of Florida 
stating oath that the premise he now alleges was la 

fact aade. The elala that such a premise was aede Is found 
only la the conclusory allegation of present counsel nada In 
a nmunrandtm of lav. Such an unsupported allegation is 
clearly insufficient to even warrant this Court to hold an 
evidentiary hiring.* It la interesting to note that the 
attorney who represented Ortega la the Southern District of 


Florida, Ita Kogan, Esq., also represented hla la this case 
through the action a tags, and at no tine did he allege or 
■iiff «t that a previse had been node to Ortega in the southern 
District of Florida which should her this case.** 
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"This Court very generously invited counsel for Ortega to submit affidavits 
which would warrant bolding an evidentiary hearing, nevertheless, counsel 
bas persisted for several Booths in failing to meet the requirement of 
allegin g sufficient facts through competent affiants. 

M Indeed ( the allegation that such a promise bad been made did not surface 
until after this Court denied Ortega's pre-trial Double Jeopardy motion; 
the Court of Appeals denied Ortega's petition for a writ of prohibition 
grounded on his Double Jeopardy claim; and this Court repeatedly during 
trial denied Ortega's Double Jeopardy motions. It was only after this 
Court specifically pointed out that the only conceivable claim Ortega bad was 
one based on a breach of a prosecutorial promise, that the existence of such 
a promise was first alleged. 


3 
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SH:«h 

73-3290 


k. 


6« VhartCon, It l§ mpcetfnllj nqntaud 
Foregoing facts sod tbs record of this esso that 
evidentiary hearing bo denied sod the set inn to dlanlss 
the Conspiracy 



Sworn to before m this 
12th day of April, 1974. 




US 


■*’: cw 
•3290 
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UNITED STATES DISTRICT CCXJRT 
SCUTOERN DISTRICT OF NEW YORK _ 

UNITED STATES OF AMERICA 
-v- 

BAUL ORTEGA ALVAREZ, 

Defendant* 


: GOVERNMENT'S 
AFFIDAVIT IN 
OPPOSITION 

e 

74 Cr. 18 


STATE OF NEW YORK _ ) 

SOUTHERN DISTRICT OF NEW YORK S ee.S 
COUNTY OF NEW YORK t 


SHIBAH HE1MAN, being duly • WOTO » depoief an£ says: 

1. My n m 1» SHIRAH NEIHAN end 1 am an Assistant 

United States Attorney In tie office of Faul J. Curran. 

United States Attorney for the Southern District of New 
York, and I am In charge of the above-captioned case. I 
. atott this affidavit in opposition to «he defendant Ortega's 
request for . hearing on whether a proctorial promise In , 
the Southern District of Florida was mads end constitutes a 
her to a conviction on the conspiracy count In the Instant 

lndlCt3B6Qt« 

• 2. Attached hereto as Exhibit A is the affidavit j 

of Harold F. Keefe, the As.ist.nt United State. Attorney In ' 
the Southern District of Florid, who hndled Ortega's case 

m that district, it is deer from Nr. Keefe's affidavit J 

that no promise, of eny sort were made to Nr. 0rte 3 a or Ms 
attorney except 'those regarding the sertence which the Govem- 
|1 ment would recommend If h. pl.d guilty to e tax count. 


I 


I 

I 






I 


>N:ew 

^3-3290 


i 


App. 2h 

3 . X was advised by Mr. Hervey Hichelman, Esq., 
who new represent* Ortega that Me* Kogen, Orteg* * 

In the Florida proceeding* wold be submitting an a 
In support of Orteg*'s notion. Because «he affidavit has 
apparently not yet arrived In the -ails. X to* the Ub«ty 
Of telephoning Mr. Kogen. who -a. hind -ough to hav. hi. 

aecr.t.ry rud the affidavit to -e. «*• perfectly <^.r 

fro- Mr. Kogen'. affidavit that there — no prosecute 

. w*. Florida ns now alleged 

promise in the Southern District of Flora 

•n.. ■Hmnliei't"- promise-or understanding . 

by Haul Orteg.. The impliolf P r . 

spoken of by Mr. Kogen doe. not consti-t. a * 1 

prosecutor. Moreover. It 1. the Gov.r-nt a posl 
the agreement reached between Orteg. - the prosuutlon In 
the Southern District of Florid, could-t have led experi¬ 
enced defense counsel to reach the concision, he now . 

. allege*. _ 

4 . it is respectfully submlt-d that based upon 

the affidavit, of Mr. Keefe end of M« ttgen, th. 

ha. failed to sustain «. <*«-*- 

proml__ in the Southern Dl.triutof Florid, which 

would constitute a bar to this prosecution and that no 
evidentiary hearing is reared to furth* develop the facts. 

IMESEFORE, It is respectfully submitted that th. 

11 i M a(on be denied on tte merits without a 

defendant Ortega’s motion be denieo 

■ '1 f 

hearing. 

. • / •• y- 

. / - • - • — 

' A s sis tant^Urited Store. Attorney 

! Sworn to before me this 

I 

i As*., of Anril. 1974 *-- 


i 
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HFKsrf 


AFFIDAVIT 


My iuhm is HAROLD F. KEEFE, and I a. an Assistant United 8UU» 
Attorney and hav. be* one ainc. October o£ 1970. I - tba Aaaiatant 
United stataa Attorney who bandied the eaaa of tba United States .^ 

Saul Qrtaaa . The eaaa was 71-281-CR-EC. On tba day the eaaa was aat 
for trial I had a .eating with Mas Kogan, defenae counael for Raul 
Ortega. It was understood and agreed between myself and defense counael 
Chat instead of pleading guilty to the conspiracy indictment ip wWch 
• Ortega was "charged*,' thAt ati inf Creation'would be filed charging'a tax 
violation, and defendant would plead guilty to that count. The reason 
for the agree*&t was, under the conspiracy count the defendant faced 
a mini*. mandatory five-year jail sentence and no probation, no parole. 
Under the information there was no .ini*, -ndatory sentence, and a five- 
year sentence was agreed upon between defenae counsel and the Covet ament, 
with the understanding that ha would be eligible for parole or early 
release under the information sentence. 


There were no prouiee* mads by the Govermaent to the defendant 
that he would not be prosecuted in any other Jurisdiction because of 
his guilty plea in the instant case. The only agreement between the 
Government and the defendant regarding this case was that he be allowed 
to plead- to the information so that ha wouldn’t face the mini*, mandatory 
five-year sentence without the possibility of parole or probation. There 
were no other promises or agreements between the Government and defense 


counsel or the defendant in this case. 






App. 26 



above entitled matter, the court denied defendant 
Raul Ortega Alvarez* motion for a directed judgment 
of acquittal: The' court indicated that it was not 
persuaded by counsel's urging of the defense of double 

.jeopardy. The court did indicate that perhaps there 

r . ' 

-.might be a possible violation of this defendant's 
jpifth Amendment rights, something which counsel had 
not even suggested at any time during the course off; 
the proceedings. In any event, the court indicated 

1 • 

that it would consider.the possibility of an evidentiary 

• ’ . * ^ I 

hearing as to such violation in the -event defendant was 
convicted by the jury. 


, on March 21, 1974, counsel for this defendant 
was advised that if he desired such a hearing, he would 
have to persuade the court by affidavit -and brief to 

t 

be filed in support of such a motion. Counsel has 
submitted a memorandum of law Which assumes the breach 
of an agreement made with the Assistant United States 
Attorney at the time of defendant's plea of guilty to 
' a prior charge in' the Southern District of Florida. 
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• ** • 

Thi* i« a far cry from persuading the court by affidavit 

that there is a basis to conduct an evidentiary hearing. 

v No affidavits ware submitted to support the 

defendant's contention. Rather, reference is made in 

counsel's brief to the transcript of the change of 

plea and sentence, all of which occurred on the same 

day. There was nothing in this transcript that would 

warrant the holding of an evidentiary hearing. 

Motion denied. 

So ordered. 

Dated: New York, N. Y. 

April 16, 1974- 






